After establishing the importance of knowledge of settlement rates, this article first shows that different research questions can yield different settlement rates. Using data gathered from about 3,300 federal cases in the Eastern District of Pennsylvania (EDPA) and the Northern District of Georgia (NDGA), differing measures of settlement emerge depending on whether one is interested in (1) settlement as a proxy for plaintiffs' litigation success, or (2) settlement as a measure of litigated disputes resolved without final adjudication. Using settlement as a proxy for plaintiff success, we estimate the aggregate settlement rate across case categories in the two districts to have been 66.9 percent in [2001][2002]. Regardless of the method of computing settlement rates, no reasonable estimate of settlement rates supports an aggregate rate of over 90 percent of filed cases, despite frequent references to 90 percent or higher settlement rates. The aggregate rate for the EDPA alone was 71.6 percent and for the NDGA alone was 57.8 percent, suggesting significant interdistrict variation, which persists even within case categories. We report separate settlement rates for employment discrimination, constitutional tort, contract, and tort cases in the two districts. The highest settlement rate was 87.2 percent for tort cases in the EDPA and the lowest was 27.3 percent for constitutional tort cases in the NDGA. Our results suggest a hierarchy of settlement rates. Of major case categories, tort cases tend to have the highest settlement rates, then contract cases, then employment discrimination cases, followed by constitutional tort cases. Attorney fee structure and the nature of the parties may explain settlement rate variation. Our findings provide no evidence of a material change in aggregate settlement rates over time.
I. Introduction
Settlement dominates outcomes of civil litigation in the United States yet surprisingly little systematic knowledge exists about settlement rates. Casual conventional wisdom often has it that about 95 percent of cases settle.
1 This may be an extrapolation from H. Laurence Ross's finding that 95.8 percent of automobile accident insurance claims settled.
2 However, as the literature reviewed below establishes, 95 percent is an unrealistic settlement rate for disputes leading to case filings in the United States. It is likely even more unrealistic for settlement rates in some other countries. 3 Whatever uncertainty exists about settlement rates, settlement is the modal civil case outcome. Accurately assessing the settlement rate is thus of interest in its own right, but the settlement rate is also important for other reasons. Information about settlement rates helps assess how plaintiffs and defendants fare in litigation. Settlement is not only the modal litigation outcome, it is also the most common successful outcome for plaintiffs, far information that should also inform settlement decisions. And settlement itself can and does occur at any stage: before trial as is widely recognized, after trial, and during the appellate process. 10 Limited information about settlement patterns may contribute to poor decisions about whether to accept settlement offers, a common occurrence in cases that go to trial. Studies consistently show a high incidence of erroneous decisions by plaintiffs and defendants with respect to settlement decisions in tried cases. 11 Limited settlement rate information also limits comparing litigation outcomes and arbitration outcomes. With settlement being a common outcome of both litigation and arbitration, 12 comparing the outcomes of the two adjudicatory modes requires reasonable settlement information about both.
This article makes two contributions to the settlement rate literature. First, the article highlights the need to carefully articulate the purpose for which settlement rates are of interest. No single, agreed method of computing settlement rates exists because judgment calls exist how about to translate a range of formal case outcomes into the dichotomous characterization of settled or not settled. There may not even be a single "best" measure of the settlement rate. The specific research question being considered can influence what should and should not be counted as a settlement.
Second, using data gathered from about 3,300 cases in two large federal districts, the Eastern District of Pennsylvania (EDPA) and the Northern District of Georgia (NDGA), we explore how differing measures of settlement emerge depending on whether one is interested in (1) settlement as a proxy for plaintiffs' litigation success, or (2) settlement as a measure of litigated disputes resolved without final adjudication. Using settlement as a proxy for plaintiff success, we estimate the aggregate settlement rate across case categories in the two districts to have been 66.9 percent in [2001] [2002] . The aggregate rate for the EDPA alone was 71.6 percent and for the NDGA alone was 57.8 percent. We also report separate settlement rates for employment discrimination, constitutional tort, contract, and tort cases in the two districts. We find heterogeneous rates across case categories, with constitutional tort cases consistently having a low settlement rate and tort cases consistently having a high settlement rate. We also find significant interdistrict variation within case categories.
Section II of this article identifies issues in defining settlement rates that should help in interpreting the description of prior empirical research on settlement rates. Section III describes this article's data and methods. Section IV presents the empirical results, which are discussed in Section V. Section VI concludes.
II. Definitions and Prior Empirical Research on Settlement Rates
Before describing prior research on settlement rates, we address logically antecedent definitional issues. Categorizing case outcomes for purposes of computing settlement rates is necessary both to understand and compare prior research and to articulate coherent research questions using our data.
A. Mapping Dispositions onto Settlements
As Kevin Clermont observed, the definition of what constitutes a settlement is "critical" 13 in studying settlement rates. Ross's 95.8 percent settlement rate included cases in which injured parties recovered nothing because they simply dropped their claims. Clermont adopted an analogous definition of settlements, which emphasized settled cases' difference from contested judgments, regardless of which party prevailed. He defined settlement "to include the plaintiff's abandonment or the defendant's concession, as well as compromise by private negotiations or through ADR." 14 This definition includes default judgments and claims dismissed for lack of prosecution as settlements. If one's primary interest in the settlement rate is to distinguish what one terms settled cases from cases terminating as the result of contested proceedings, the Ross and Clermont approaches serve this interest well.
If, however, one's primary interest in settlement is as a proxy for a plaintiff's success, a different characterization of case dispositions may be appropriate. For example, cases in which plaintiffs recover nothing but do not require contested adjudication, such as cases dismissed for lack of prosecution, are no more successful than cases in which plaintiffs recover nothing as the result of a contested motion or trial.
So in reviewing the settlement rate literature, it is important to track which dispositions a study treats as settlements. It is also important to articulate which cases are included in the denominator of a settlement rate calculation-that is, which cases are counted as having been terminated. Since Clermont and Stewart Schwab's is the first study we discuss, we use it to address basic issues that arise in ascribing case outcomes to settlement or nonsettlement.
Clermont and Schwab's report of settlement rates is based on data on federal court case terminations gathered by the Administrative Office of the U.S. Courts (AO) from 1979 to 2006. They reported on both employment discrimination cases and other civil cases and find that about 70 percent of both groups of cases terminated by settlement. 15 The numerator-the number of cases coded as settling-clearly should include cases coded by the AO as settlements. For purposes of their analysis, Clermont-Schwab also coded as settlements (and thus also in the numerator in computing the settlement rate) case terminations that the AO data recorded as having the following dispositions: (1) Dismissals: want of prosecution, (2) Judgment on: default, (3) Judgment on: consent, (4) Dismissals: voluntarily, (5) Dismissals: other, and (6) Judgment on: statistical closing. 16 These six AO case disposition codes likely include some cases in which plaintiffs recovered a positive amount and some that did not. "Dismissals: want of prosecution" likely include cases in which plaintiffs simply decided not to pursue the matter and recovered nothing. Under the Ross-Clermont approach, they could be regarded as a category of settlement-the cases were resolved without adjudication regardless of whether plaintiffs failed to recover, but to proxy the plaintiffs' success rate, such cases cannot easily be grouped with traditional settlements in which plaintiffs receive something. Some of the cases with "Dismissals: voluntarily" and "Dismissals: other" designations may simply reflect plaintiffs' decisions to possibly refile at a later date or to not pursue the litigation. Default judgments also seem less likely to reflect settlements than defendants beyond the reach of the court or defendants who are judgment proof. They are in a sense resolved without adjudication and therefore reasonably included as settlements in a computation focusing on whether adjudication occurred. And they are favorable to plaintiffs, even if many default judgments are ultimately not collectible. However, they lack a consensual element that seems reasonable to require in measuring settlement as a proxy for plaintiff success.
The denominator in a settlement rate calculation also raises issues. AO dispositions of transfer to another district, remand to state court, transfer to a panel on multidistrict litigation, remand to a U.S. agency, stay pending arbitration, stay pending bankruptcy, and statistical closing could all be viewed as ambiguous with respect to settlement as a possible outcome. Cases with these dispositions have not settled as of the coding of the AO disposition, but they also have not had an initial alternative adjudicative disposition. They may settle before dismissal or trial; we just do not know as of the time of coding. This ambiguity could argue for excluding some of these dispositions from the settlement rate denominator. But this approach, though we adopt it for some calculations below, has the limitation that cases with such dispositions might yet settle.
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B. Other Studies of Aggregate Settlement Rates
The breadth of the Clermont-Schwab analysis-all terminated federal cases for more than 25 years-cannot feasibly be duplicated in studies that seek a more precise measure of settlement by assessing individual cases by inspecting case records. Their analysis's breadth comes at a tradeoff for depth. Relying exclusively on AO coding can be risky, 18 especially with respect to disposition codes used to assess settlement. 19 Hadfield, also using federal data, sampled cases, inspected individual docket sheets for year 2000 cases, and reported federal court settlement rates for civil case terminations (other than student loan and prisoner cases 20 Eisenberg and Schwab studied the outcomes of about 1,800 nonprisoner constitutional tort cases, prisoner constitutional tort cases, and a control group of noncivil rights cases filed in fiscal year 1980-1981 in three large federal districts (Central District of California (CDCA), EDPA, and NDGA).
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They excluded from settlement rate calculations transferred and pending cases, cases involving district court review of agency action, cases in which the primary issue was removal, bankruptcy cases, actions reviewing arbitration, cases suspended for statistical purposes, actions to enforce summonses or quash subpoenas, and forfeiture actions. 25 They counted as settlements cases in which the parties expressly settled, the court granted a stipulated dismissal, or the plaintiff dismissed the case voluntarily. They reported settlement rates of 45 percent in nonprisoner constitutional tort cases, 17 percent in prisoner constitutional tort cases, 26 and 73 percent in a control group of noncivil rights cases. 27 The control group 73 percent settlement rate is similar to but slightly higher than the Clermont-Schwab all-case-category rate and somewhat higher than the Hadfield aggregate final termination rate. The exclusion of noncivil rights cases from the control group, with their low settlement rates and high 23 Id. 25 Schwab & Eisenberg, supra note 4, at 732-33 n.51. 26 Schwab and Eisenberg suggested that the prisoner case success rate they observed may be too high due to the uncertainty about success in cases that are withdrawn, voluntarily dismissed, and the like. Id. at 730 n.42. 27 Id. at 733 (tbl. IV).
frequency, might have pushed the Eisenberg-Scwhab 73 percent rate above the rates reported by Hadfield and Clermont-Schwab.
The 1983 Civil Litigation Research Project (CLRP) reported on settlements in samples of cases from five federal courts and five state courts in the same locales for cases terminated in 1978. 28 Comparability with other studies is somewhat limited because the CLRP treated dismissals (not including dismissals pursuant to motions) as settlements.
29 Nevertheless, Table 1 shows the settlement rates and 95 percent confidence intervals for each court. The settlement rates are reasonably consistently in the 60 percent to 75 percent range, with the Philadelphia federal court confidence interval suggesting a higher rate and the New Mexico state court confidence interval suggesting a lower rate.
C. Case Category and Case Quality Variation in Settlement Rates
The CLRP noted that settlements may vary by type of case as well as by locale. The authors suggested that tort cases may be expected to have the highest settlement rates, after domestic relations cases, and that public law cases might be expected to generate more trials. 30 The CLRP data showed that 75 percent of tort cases were not adjudicated compared to 63 percent of contract/commercial cases, and 43 percent of civil rights/civil liberties/ discrimination cases.
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The Eisenberg-Schwab and CLRP results suggest substantial heterogeneity in settlement rates across case categories. In another article based on the 1980-1981 data, Eisenberg-Schwab also reported success rates that provide an upper limit on settlement rates in federal employment discrimination cases in the districts studied. 33 These rates increase to 42 percent and 34 percent, respectively, if one excludes nonfinal dispositions from the denominator. Settlement rates in prisoner cases were approximately zero. 34 In an important employment discrimination study, Nielsen et al. analyzed 1,672 cases filed in seven federal districts from 1988 through 2003. 35 They reported an aggregate rate of early settlement of 49.8 percent and of late settlement of 7.7 percent, for a total settlement rate of 57.5 percent (95 percent confidence interval = 55.1 percent to 59.9 percent). This is reasonably consistent with the 50 percent rate reported for 1980-1981 employment cases by Eisenberg and Schwab.
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Other studies confirm that, consistently with CLRP expectations voiced more than 25 years ago, civil rights case settlement rates are substantially lower than the settlement rates in tort cases. Studies of tort litigation, including Ross's automobile claim study, regularly report settlement/success rates of about 70 percent to 80 percent in filed cases. 36 Statistics report using data on state court tort cases resolved in 1991-1992 in 45 of the 75 largest counties reported an aggregate tort case settlement rate of 73 percent, with no tort subcategory having a settlement rate of less than 65.8 percent. 37 Thus, the high Philadelphia federal settlement rate in the CLRP data in Table 1 may be attributable to it having the highest fraction (48 percent) of tort cases among federal courts in the CLRP study. 38 Similarly, the low CLRP New Mexico state court settlement rate shown in Table 1 may be attributable to it having the lowest fraction (31 percent) of tort cases among state courts in the study. The high federal Philadelphia rate is also consistent with our findings below for the EDPA. However, even in tort cases, the settlement rate can vary substantially. A multicounty comprehensive study of state court tort claims filed in Georgia from 1994 to 1997 found a settlement rate of only about 55 percent.
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Studies of antitrust cases similarly suggest some success, through settlement or otherwise, in 75 percent to 80 percent of cases. 40 A study of aviation Even within a case category, a single settlement rate provides incomplete information. The best available evidence is that within-category settlement rates are highly sensitive to the merits of the case. Philip Peters reviewed medical malpractice studies that explored the relation between the standard of care and settlement rates. Cases with good medical care tended to have settlement rates around 10 percent to 20 percent in studies that coded three levels of care (good, uncertain, poor), with sometimes higher rates (up to 43 percent) in studies that coded two levels of care (good and poor). 43 Cases with poor care had settlement rates ranging from 77 percent to 95 percent with the exception of a 1991 Harvard study (56 percent settlement rate in cases with poor care with a litigation sample size of only 46 cases), which alone found no relation between the settlement rate and care quality. 44 Other area-specific studies confirm the association between settlement outcomes and the quality of case. Ross's study of automobile cases concluded that "in conformity with the formal law, payment is related both to apparent liability and to the degree of injury or economic loss." 45 Securities class action settlements are consistently found to be associated with the merits of claims.
46 So a full picture of settlement rates would account for case quality 41 as well as other factors. Strong filed cases tend to settle; weak ones do not. But information on case quality is not available for the cases in this study.
D. Interdistrict Variation
Geographical variation in case outcomes is the norm. 47 A prior study that included the districts and cases studied here showed substantial variation across districts in summary judgment rates. 48 The CLRP data showed an aggregate settlement rate range of 42 percent to 72 percent in state courts and 64 percent to 79 percent in federal courts. We therefore should be sensitive to interdistrict differences, even in a study of two districts. However useful a single, aggregate, settlement rate might be, case outcome studies should account for case category and locale even if one cannot account from court records for the strength of a case.
III. Data and Methods
The data analyzed here are from cases filed and terminated in the EDPA and NDGA (Atlanta office) in [2001] [2002] . 49 The districts were chosen because they were included in a study of cases decided 20 years earlier and using them would promote possible comparisons over time. The data have three components for each of two time periods in the two district courts. 49 The NDGA has four offices in which federal cases may be filed. The Atlanta office has the most cases.
U.S.C. Section 1983
51 ), and a comparison group of noncivil rights cases further broken down into tort, contract, and a residual category of cases.
Information was gathered using the federal courts' Public Access to Court Electronic Records system (PACER) 52 for the two largest federal civil rights case categories: all employment discrimination cases and all constitutional tort cases terminated from July 8, 2001 through January 7, 2002. 53 As a comparison group, information was also gathered on 317 noncivil rights cases in the NDGA as follows: the 317 cases were a random sample of 1,149 terminations in the NDGA. Every third case (beginning randomly at the first terminated case) of the 1,149 terminations was included except the following AO case categories that appeared in the data were excluded from the comparison group and skipped if they were randomly selected: Social Security appeals, U.S. seizures of property, student loans, incorporation of foreign judgments, and residual statutory actions (AO codes 863-865, 625, 690, 152, 890 54 ). All civil rights and prisoner cases were excluded from the comparison group (AO codes 441, 442, 443, 510-555). In the EDPA, the comparison group for this time period consisted of 380 cases out of 2,332 terminations, with the same exclusions from the comparison group. In the EDPA, every sixth case was included in the comparison group sample, with the same exclusions as in the NDGA. . This research was originally focused on exploring the effect of that case on disability law doctrine. 54 Code 890 is a residual category that includes a broad range of "other statutory actions." Those actions that fit into case categories otherwise included in the study, but that were coded as 890, were included in the sample. Data were coded from docket sheets and complaints available via PACER. Thus, the case category, time-related information such as date of filing and date of disposition, and the case's disposition, including information suggesting a settlement, were obtained directly from court records. Useable disposition information was found for 3,328 cases. Each case's disposition was initially recorded using a free text field. Docket sheets for cases with uncertain initial disposition codes were reinspected and, if appropriate, recoded. The field was then analyzed and assigned one of the dispositions reported in Table 2 .
Uniquely coding case outcomes based on court docket information, as expected, proved difficult. Clearly, some disposition categories overlap, such as "Failure to state a claim or other Rule 12 ruling" and "Summary judgment, judgment on pleadings, motion before trial." Part of the overlap is attributable to courts using nonunique terminology for what may be the same disposition in different cases.
For present purposes, the important distinction is between cases that settled and those that did not. Uncertainty exists in coding for this dichotomy because of the multiple dispositions that may represent settled cases, as represented by the six settlement categories reported in Table 2 . Most of the categories coded as settlements are based on inferences without express information that a case settled. Some of these cases likely did not settle but, absent first-hand knowledge of the cases, settlement was the most likely outcome. Some of the cases coded as not settled in other categories likely did settle but one cannot infer that from the docket information. Additional uncertainty is attributable to possible coding error. Furthermore, additional cases likely settled after some formal adjudication, including trial and notice of appeal, occurred. 55 For purposes of the settlement rates reported here, we do not count these as settlements because the cases resolved after a formal ruling materially affected the likelihood of plaintiffs' success or failure.
Some further coding refinement is needed to explore the two different meanings of settlement explored here. For the different meanings of 55 Eisenberg & Heise, supra note 10; Hyman et al., supra note 9. settlement, the key disposition codes needed for the refined analysis, such as default judgment, transferred, and remanded, are reasonably clear. Additional coding information about the data is reported elsewhere. Because the 2001 and 2002 subsamples were selected differently-one based on terminated cases and one based on filed cases-one possible concern is that they produce heterogeneous samples that cannot reasonably be combined. We therefore explored the relation between the settlement rates in the 2001 and 2002 subsamples for the two districts. With one exception, the 95 percent confidence intervals for the settlement rates overlap for each of the five components of the 2001 and 2002 samples (employment, constitutional tort, other, contract, and tort), within each district. The one exception is that the tort settlement rate in the EDPA was significantly higher in cases terminated before 2002 than in cases filed in 2002, rising from 79.8 percent in the earlier group to 92.0 percent in the later group of cases. For most purposes, it is reasonable to combine the 2001 and 2002 samples though we should be careful about inferences based on the EDPA tort cases that may be sensitive to time of filing.
IV. Results
We first report on the sensitivity of results to the choice of settlement rate measures discussed in Section II. Settlement rates based on this study are then presented.
A. The Importance of Definitions
Assuming reliability in coding case dispositions, we noted above that nontrivial questions arise in defining settlement rates. The results we first report illustrate how settlement rates vary depending on the choice of cases to include in the rate calculation. Table 3 describes the settlement rates in our sample of 3,328 cases using settlement as a proxy for plaintiff success. Within the plaintiff-success approach to settlement, the table demonstrates the consequences of the choice of what cases to include in the settlement rate calculation. The "Settlement Rate 1" column excludes from the denominator in the settlement rate calculation cases that have no definitive outcome and may be settled or otherwise resolved at a future time or in a different forum. These nonterminating dispositions consist of cases on hold due to bankruptcy proceedings, cases being resolved via arbitration, cases remanded to state court, cases transferred to another federal district, cases closed by the AO for statistical purposes but that presumably could revive, cases consolidated with other cases, and other infrequent nonterminating dispositions. "Settlement Rate 2" includes the nonterminating cases in the denominator in the settlement rate calculation. It is the settlement rate one could arrive at if focusing on how each filing is disposed of and counting as a settlement only dispositions that appear to be settlements without accounting for the known uncertainty in outcomes for nonterminating dispositions. Since Settlement Rate 2 has a larger denominator than Settlement Rate 1, it is always lower than Settlement Rate 1, with the difference peaking at over 22 percent for EDPA tort cases. Table 4 shifts the definition of settlement rate to the rate of disputes resolved without adjudication. The difference between this measure and Table 3 's measure is in the treatment of cases terminated as the result of dismissals for lack of prosecution, dismissals for failure to effectuate service of process, or default judgments. These are cases in which no meaningful disputed adjudication has occurred but the case has been effectively terminated. Including these cases as settlements provides a measure of settlement as an alternative to adjudication and is closer to the approach used by Ross in reporting a settlement rate of over 95 percent. However, this approach obviously abandons linking settlement to plaintiff success. Dismissals for lack of prosecution cannot reasonably be regarded as successful. Table 4 shows the sensitivity of settlement rates to the treatment of nonadjudicative terminations. Settlement Rate 1 and Settlement Rate 2 noticeably differ for tort cases, employment discrimination cases, other cases, and contract cases in the EDPA. They also significantly differ for contract cases and tort cases in the NDGA.
We believe that the settlement rate that excludes nonterminating dispositions (Settlement Rate 1) is a more realistic proxy for plaintiff success. Since that is our primary interest in settlement rates in this article, we will use Settlement Rate 1 and settlement as a proxy for plaintiff success, the method used to compute Table 3, in the analyses that follow.
B. Settlement Rates by District and Case Category
Settlement rates tend to be discussed in aggregate terms, as if a single settlement rate such as, for example, 95 percent, can reflect all case outcomes. As the settlement rate literature shows, this is an oversimplification. Nevertheless, a single aggregate rate can facilitate discussion or comparison. So our initial report is of aggregate settlement rates that encompass all the studied nonterminating cases.
In aggregating across the two districts and case categories, the complex observational sample constructed suggests the use of weights in the statistical analysis because the probability of a case being included in the sample varied by district, case category, and time. 57 In the results below, probability weights are used where appropriate, with the weight assigned to a case being the inverse of the probability of the case being in the sample. Table 5 reports the aggregate results. If one seeks a single rate to summarize case outcomes, Table 5 suggests it should be about 67 percent, or two-thirds of terminated cases. However, the table also shows that a single aggregate rate may be misleading. The aggregate estimate for the EDPA is 71.6 percent and for the NDGA is 57.8 percent, about 14 percent less than the EDPA. The 95 percent confidence intervals do not overlap, indicating that the districts have statistically significantly different settlement rates. Table 3 suggests that the differing rate is not an artifact of different case category mixes, as three of five case categories have statistically significantly lower settlement rates (Settlement Rate 1) in the NDGA. Table 3 reports settlement rates by case category, but it does not aggregate the case categories across districts. Table 6 does that but it should be read with the cautionary note that combining rates across districts may not always be appropriate. 
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With that caveat, we note that the settlement rate in tort cases is statistically significantly higher than the rate in other case categories. The settlement rate in constitutional tort cases is statistically significantly lower than the settlement rate in any other class of cases. The aggregate tort settlement rate is not substantially different from the 70 percent to 80 percent rate often reported in the settlement literature discussed above. The employment discrimination settlement rate is higher than that reported by Eisenberg-Schwab for 1980-1981 or by Nielsen et al. This likely is attributable to the districts (especially the EDPA) included in this study, as explored in Section V. The low settlement rate in constitutional tort cases is consistent with earlier results from Eisenberg-Schwab and Eisenberg.
C. Settlement Rates by Category of Employment Discrimination Case
The substantial interdistrict difference in employment discrimination case settlement rates suggests looking more deeply for the source of the difference. Employment discrimination cases are heterogeneous. Differences in case outcome characteristics have been observed between types of employment discrimination cases.
58 Table 7 and age cases for the two districts. 59 The pattern within districts is reasonably consistent. No settlement rate within each district differed statistically significantly from another settlement rate in the district. The most noticeable within-district effect is the low settlement rate, 51.6 percent, in NDGA race cases. The pattern across districts is consistent in its difference within case category. The three classes of employment discrimination cases in NDGA each had a noticeably lower settlement rate than the three classes of cases in EDPA. Two of the differences are statistically significant, with the age case difference nearly so and less likely to achieve statistical significance due to a lower number of cases.
What happens to the nonsettling NDGA cases? We report elsewhere a much higher rate of summary judgment in NDGA employment discrimination cases than in EDPA employment cases. The summary judgment rate for race discrimination cases in the NDGA was 28.2 percent compared to 9.9 percent in the EDPA. 60 The summary judgment rate for sex discrimination cases in the NDGA was 22.0 percent compared to 4.3 percent in the EDPA. 59 Disability and other categories of employment discrimination cases are not included in Table 6 . For discussion of disability and other employment discrimination case categories, see 60 Summary judgment rates in these data are discussed in Eisenberg & Lanvers, supra note 48. Rates reported here use the same denominator as is used to compute settlement rates. And the rate for age discrimination cases in the NDGA was 28.3 percent compared to 11.6 percent in the EDPA. Thus, about 60 percent of the difference in race case settlement rates, over 70 percent of the difference in sex case rates, and over 80 percent of the difference in age case rates is explained by the differences in summary judgment rates. NDGA employment discrimination case plaintiffs suffer summary judgment more and settle less than EDPA cases.
V. Discussion
Our results, plus those in prior settlement research, suggest a hierarchy of settlement rates by case category. Of major case categories consisting of tort, contract, employment discrimination, and constitutional tort, tort cases tend to have the highest settlement rates, then contract cases, then employment discrimination cases, followed by constitutional tort cases. If contract cases serve as a kind of reference category, tort cases have relatively high settlement rates and the two civil rights categories have relatively low rates. We discuss the high and low rate categories in turn.
A. Tort Cases
The aggregate tort settlement rate we find is not substantially different from the 70 percent to 80 percent rate often reported in the prior tort settlement literature. The association between the use of contingent fees and tort litigation 61 may suggest why tort settlement rates tend to be higher than settlement rates in other case categories. Although the theoretical literature on the relation between fee arrangements and settlement rates is ambiguous, 62 plaintiffs' contingent fee attorneys have little incentive to bring weak cases with low prospects of recovery other than likely rare high-risk, highpotential payoff cases. Hourly pay fee arrangements, which are more prevalent in contractual contexts, have different economic incentives and attorneys benefit from case activity regardless of outcome. In addition, contingent fee attorneys have an economic incentive "to obtain a respectable settlement with relatively slight effort . . . ."
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The link between obtaining a settlement (or victory at trial) and attorney compensation creates a powerful incentive to screen cases. The available empirical evidence is that plaintiffs' tort attorneys substantially screen cases and accept a minority of opportunities to represent clients. Herbert Kritzer's study of Wisconsin attorneys reported an overall contingency fee case acceptance rate of 34 percent. 64 For high-volume practices, the acceptance rate dropped off sharply to 8 percent. 65 Stephen Daniel's and Joanne Martin's survey of Texas plaintiffs' lawyers found that, depending on attorneys' average case size, a range of about one-third to less than 20 percent of calls led to representation contracts. 66 The median acceptance rate for firms with the largest cases (mean case value greater than $200,000 67 ) was 10 percent. 68 If contingency fee tort attorneys effectively screen based on the merits of cases more than hourly attorneys, and if settlement is a reasonable proxy for case success, the high tort settlement rate may suggest that filed tort cases are, on average, more meritorious than other classes of cases. However, the full explanation cannot be that simple. Results vary substantially, tort case settlement rates differ by about 18 percent across our two districts, and the difference is statistically significant. The tort case settlement 63 rate we find is significantly higher than the settlement rate for other classes of cases in the EDPA but not in the NDGA. Eaton et al.'s thorough study of Georgia state court tort cases reported a settlement rate of less than 60 percent. 69 Even if the results from the bulk of other studies suggest that the EDPA may be more representative on this issue than is the NDGA, the interdistrict variation suggests either that plaintiffs bring cases with different average merits in the two districts, or that the judges treat the cases brought differently, or some combination of the two. The former explanation is difficult to study but the latter can be assessed by exploiting the random assignment of cases to assess the relation between individual judges and case outcomes. This is a promising topic for future work, although evidence in other studies suggests no consistent association between individual judge and case outcome in the mass of civil cases. 70 For now we merely note the plausible association between contingency fee use and relatively high settlement rates.
B. Constitutional Tort Cases
In both districts studied here, and in earlier studies reviewed above, constitutional tort case settlement rates are low compared to other large classes of civil litigation. Constitutional tort cases combine at least three factors that may contribute to low settlement rates. First, constitutional tort cases are eligible for fee shifting under 42 U.S.C. Section 1988(b). It is possible that fee shifting, which in practice operates in favor of plaintiffs but not defendants, encourages more lawsuits, including less meritorious ones. However, evidence suggested that enactment of civil rights case fee shifting did not result in noticeable increases in civil rights case filings 71 and earlier work suggested that those "who think there are many valid [constitutional tort] claims without remedy must reassess the efficacy of the existing fee mechanism to promote constitutional remedies."
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The fee-shifting statute explanation is additionally questionable because constitutional tort lawyers may have as strong an incentive to screen cases as do contingency fee lawyers. Most constitutional tort plaintiffs likely are unable to afford substantial hourly rates so the lawyer usually knows that recovery of a fee depends on success, not on putting in billable hours of work. Section 1988(b) shifts the source of the funding for plaintiff's attorney from the client recovery to the defendant, though even here the settlement may require that the plaintiff's attorney be paid out of the recovery.
73 Failure carefully to screen should be about as devastating to constitutional tort attorneys as it is to pure contingent fee attorneys. 74 Second, constitutional tort cases usually require action under color of law and state action. 75 Governments or their officials, therefore, are usually defendants in such cases. Prior studies suggest that governmental litigants differ in their behavior and case processing than other litigants. 76 And the plaintiffs in constitutional tort cases, which often involve encounters with the police, 77 may not be the strongest candidates for jury or judge sympathy. 78 These distinct characteristics, we suspect, contribute to the low observed settlement rates in constitutional tort cases. For now we suggest that the nature of the defendant in constitutional tort cases may be the most plausible explanation for low settlement rates. Third, constitutional tort cases have by far the highest rate of in forma pauperis filings. Over 10 percent of constitutional tort filings (102 of 903) were unsuccessful in forma pauperis cases. No other case category had even 1 percent of filings in forma pauperis.
So careful screening should drive settlement rates up while the government as defendant and in forma pauperis filings are expected to drive settlement rates down. The experienced attorney likely knows governmental defendants' reluctance to settle, which should in turn influence case acceptance. This should tend to diminish settlement rate differences between constitutional tort cases and other cases, yet they persist and are substantial.
C. Employment Discrimination Cases
A substantial literature suggests that employment discrimination cases fare poorly compared to other classes of cases. 79 If settlement rates are a proxy for success rates, our results provide mixed support for this poor performance. In the NDGA, the employment case settlement rate was significantly lower than the contract case settlement rate and noticeably lower than the tort case settlement rate. In the EDPA, however, employment cases settled at rates higher than contract cases and not significantly different than tort cases. The aggregate employment case settlement rate for the two districts was significantly lower than the rate for tort cases but not lower than the rate for contract cases. This absence of difference is consistent with Clermont and Schwab's report of long-term federal employment discrimination case settlement rates that are not noticeably different from settlement rates in other classes of cases. 80 However, the interdistrict difference we find has not been stable over time. The interdistrict variation in employment cases led us to reexamine data from an earlier study of these districts. This interdistrict variation was not found in a study that included the EDPA and the NDGA for cases filed in [1980] [1981] rates. 81 The employment case settlement rates found in Nielsen et al.'s major study 82 suggest that such cases have low settlement rates compared to other studies' reports of settlement rates.
To further explore the pattern of employment case settlement rates compared to other cases and to reduce the sensitivity of our results to the two districts studied in detail, we used the computerized AO data for the time period of this study to explore comparative settlement rates in employment cases, contract cases, and personal injury tort cases. The AO disposition codes are insufficiently reliable to support precise estimates of absolute levels of settlement rates 83 and we suspect that the rates we derive using the AO disposition codes are generally too high. But, assuming random limitations in the coding scheme or its application, the AO data can provide insights into the relative settlement rates across case categories. Since our two-district data and prior work leave the status of employment cases somewhat uncertain, we use the AO data to help locate employment cases in the settlement rate hierarchy. Table 8 shows, for each federal circuit, the settlement rate in employment discrimination cases (AO code 442), the general AO contract case category (AO code 190), and personal injury tort cases (AO codes 310-368). The pattern strongly supports the notion that employment cases settle less frequently than contract or tort cases. In every circuit, the settlement rate was lower in employment cases than in the other two case categories. In 11 of 12 circuits, 84 the employment case settlement rate was statistically significantly different from the tort settlement rate and the contract rate, with only the small D.C. and First Circuits failing to achieve statistical significance (p < 0.05) in comparison with both contract and tort cases, as shown by the 95 percent confidence intervals in the table. In nine circuits, the difference between employment and contract cases was significant at p < 0.01 and in 10 circuits the difference between employment and tort cases was significant at p < 0.01.
Further analysis of the Third Circuit (the circuit in which the EDPA is located) cases by district suggests that the EDPA pattern we observe for 81 Eisenberg & Schwab, supra note 70, at 600 (tbl. II). That source reports on Title VII case results combined for the EDPA, the NDGA, and the CDCA. Inspection of the data files used for that study showed no meaningful interdistrict variation. 82 Nielsen et al., supra note 35. 83 Hadfield, supra note 1. 84 Computerized case outcome information is not available for the Federal Circuit. employment cases is atypical. Table 9 compares the settlement rates for the EDPA with the settlement rates in other Third Circuit districts combined. It shows that in the EDPA, the settlement rate in employment cases exceeded that in contract cases. But, in the other Third Circuit districts, the settlement rate in employment cases was statistically significantly lower than both contract cases and tort cases. The EDPA settlement rate pattern differs from that in every other circuit as well as the aggregate results for the other districts within the Third Circuit. Figure 1 extends the comparison of settlement rates to all federal terminations from 1979 through 2006. We again rely on the federal data not for the absolute level of settlement but for the relative settlement rates across case categories. These AO data show a consistent pattern over time. Tort cases have the highest settlement rate and employment discrimination cases and constitutional tort cases have lower settlement rates. The largest persistent gap is between the pairs of categories-contract and tort cases on the one hand and employment discrimination and constitutional tort cases on the other. A smaller but persistent gap since the 1990s persists between employment discrimination cases and constitutional tort cases. Since the mid-1990s a substantial gap also exists between tort cases and contract cases. A separate line for tort cases excluding products liability cases shows that the recent tort-contract gap is attributable to products cases. A few large aggregate products case settlements appear to be driving this trend. 
Eisenberg and Lanvers
Taking a step back from the broader-based AO data, the pattern of relatively low employment discrimination settlement rates is widespread and the EDPA, in the time period covered by this study, appears to be an outlier in this respect. On balance, the weight of the empirical evidence supports lower employment case settlement rates in most places but not a monolithic pattern.
To the extent that employment cases have a low settlement rate, what are possible explanations? It is unlikely that employment attorneys fail to substantially screen their cases on the merits. As in the case of constitutional tort cases, fee shifting exists and the lawyers likely look to recovery or to the defendant for their fee. However, a highly paid employee plaintiff may be able to pay an hourly rate. Nevertheless, one report has it that plaintiffs' counsel accept only 5 percent of the employment discrimination claims brought to them by prospective clients,cases that succeed do so via settlement and most cases that fail are resolved by pretrial dismissals. If we want to know how litigants and cases of different types fare, we need better information about, and more study of, settlements and dismissals. Explanations of trial court litigation outcomes are inadequate unless they include the dominant trial court outcome, settlement, which is also the most frequent outcome that is associated, albeit imperfectly, with litigant success.
Perhaps because relatively little systematic information is available about settlements, discussions of settlement rates tend to be overly simplistic. The 95 percent settlement rate often claimed finds little support in actual practice. The quest for a single settlement rate, or even a single reasonable definition of settlement, may be futile. Different research questions can lead to different, but similarly respectable, computations of the settlement rate. If a single settlement rate is to be invoked, it should be that about two-thirds of civil cases settle, as suggested by the CLRP data in Table 1 , covering cases decided 30 years ago, and by our in-depth study of two federal districts covering more recent cases. Although methodologies differ across studies, this rate is reasonably consistent with Hadfield's final termination results, Clermont-Schwab's results, and Eisenberg-Schwab's results, as discussed in Section II.B. The pool of results spanning more than 20 years of cases provides no evidence of a materially increasing settlement rate over time.
Serious settlement research needs to move beyond interest in "the" settlement rate. Settlement rates focused on plaintiff success vary significantly by district and case category. Reasonable evidence exists that settlement rates in tort cases tend to be higher than in most other classes of cases and that settlement rates in civil rights cases tend to be lower than in other classes of cases. A settlement hierarchy exists and describing and understanding the hierarchy is important to understanding whether and why some classes of cases fare more poorly than others.
